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SINCE the Prime Minister stated in her inaugural address that her Government would in this, Jamaica's
Jubilee Year (50 years of independence), initiate steps to convert Jamaica from a monarchical form of
government to a republican form, there has been much discussion as to the implications and what
measures| will be necessary to achieve this objective.

Constitutional Changes

Constitutignal changes can be made in different ways, some legal and formal and others conventional
and informal. For instance, the Charter of Rights was established in the Constitution by constitutional
amendment requiring a two-thirds majority in Pariiament. There have been considerable changes in the
manner in which the political executive is constituted, some of which do not conform with the
constitutional scheme. The abolition of the monarchical form of our Constitution will require strict
compliance with constitutional and legal requirements and will also demand other consequential reforms.
All this shows the need for public education and informed discussion.

Historical Background

In an effort to facilitate this discussion, | will endeavour to explain the legai status of the monarchy in
Jamaican |constitutional law and the political, constitutional and legal factors involved In the proposed
change. The monarchy criginated as an English institution. It is deeply imbedded in English law and legal
systems.

it later attained imperial dimension as the English colonised many and varied areas of the world.
Interestingly, Jamaica became an early part of this Empire during the Cromwellian interregnum, when for
all practical purposes the monarchy had been suspended in England. Since the restoration of the
monarchy|and for the subsequent three and one-half centuries the British monarch (King or Queen) has
been Jamgica's sovereign.

The Independence Constitution of 1962 simply refers to "Her Majesty” and does not define how that
person is [to be identified, selected or replaced. These matters are governed by the law of the United
Kingdom, [in particular the Act of Settlement 1700 and the Interpretation Act 18892. Thus Jamaica cannot
alter the line of succession.

Although the existing law gives precedence to male over fernale and is inconsistent with our constitutional
protection| against gender discrimination, we cannot aiter this without amending cur Constitution and
obtaining |the approval of other Commonwealth countries in order to remain a member of the
Commonwealth.

There is now a proposal to change this archaic position. However, the decision to remove the present
monarchidal form and to replace it with a republican form is entirely for the Jamaican Parliament and
people. It [s our duty to ensure that we apply the correct legal mechanisms and best practices.

Existing Constitutional Provisions
At Independence, the new Constitution contained seven features of Jamaica's monarchical status. These

are:

1. The Constitution itself was attached to a Schedule to an Order in Council which was made at the
Court at Buckingham Palace in England and stated that it was being made by virtue of powers




vestedpn Har Majesty by a UK Statute, the West Indies Act, on the advice of her Privy Council on
which o Jamaican sat. it was signed by a member of the Queen’s staff.

2. It provifled that there should be a Governor-General who shall be appointed by Her Majesty and

shall b

Her Majesty's representative in Jamaica and shall serve during Her Majesty’s pleasure.

3. It statefl that the Parliament of Jamaica shall consist of Her Majesty, & Senatz and a House of
Represgntatives.

4. it provig

ed that the prerogative of mercy is to be exercised n her name and on F er behalf.

5. [t presgibed as the words of enactment for every Act passed by the Parliamen: that it is enacted

"by The

8. [t provig

Queen’s Most Excellent Majesty” by and with the consent of the legislature.

ed for appeals to Her Majesty in Council and preserved the right to apply for special leave

to appepl to her.

Presidept of the Senate, the Speaker of the House of Representatives, Superior Court Judges

7. It prov:Eed for oaths of allegiance to the Queen to be taken by the Gove-nor-General, the

~and Mi

In 2002, this la
Jamaica and to
monarchy — wg

sters of Government.

ter provision in refation to caths of allegiance was revoked and oaths of allegiahce to
iphold the Constitution — which incongruously continued to require the recognition of the
Fe substituted.

Requirements for Consequential Changes

Apart from alter|
require changes
authorises actid
prosecutions arg
against AB.

ng these constitutional provisions, the adoption of a republican form of government will
to several legal, conventional and heraldic forms. For example, the title of the Act which
ns to be brought against the Government is the Crown Proceedings Act. Criminal
brought in the name of the Crown and are entitled the Queen (or the Latin form, Regina)

Some leading aftornays are granted the title of Queen's Counsel. A knighthood is traditionally conferred
on the GovernogGeneral by the Queen. The abolition of the monarchical form and its replacement by a
republican Congtitution will therefore require careful examination of the legal issues and implications as

well as detailed

In Part Il of this

lanning.

rticlz | will examine various issues and mechanisms involved in the process.
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Simpson Miller Administration's decision to replace the monarchy with a republican system of
Government will require careful planning and efficient implementation, given the constitutional changes
that are necessary for such a move.

According|to Jamaica's foremost expert on the Constitution, attorney-at-law Dr. Lloyd Barnett, the fact
that the change will require a referendum means that the Government has an obligation to adeguately
inform the public "of the nature and implications of the proposed alterations prior to the holding of the
referendum”.

Dr. Barnett, in the final of his two-part examination of the issue, gives details of what needs to be done.

Entrenched Provisions

The Consfitution prescribes the manner in which it can be amended. It is specifically stated that any law
which amends, modifies, re-enacts with our without amendment or modification, suspends, adds to or
makes different provision in lieu of, suspends or repeals any provision of the Constitution must conform
with the procedure prescribed by the Constitution.

Where a provision of a Constitution requires for its alteration more than the normal method of amending
or changing ordinary laws, it is described as entrenched. Many provisions of our Constitution can be
changed by ordinary legislation. Thus the provisions relating to Jamaican citizenship were altered by
ordinary lagislation requiring only a simple parliamentary majority in 1993, 1994 and 1998.

Similarly, the various Oaths of Allegiance to the Queen were revoked and replaced by Oaths of
Allegiance to Jamaica in 2002. However, many other sections of special significance are entrenched and
can only be altered if a special amendment procedure is used.

It is now dlearly established by the case of Independent Jamaican Council For Human Rights (1998)
Ltd v Marshall-Burnett [2005] UKPC 3 (February 3, 2005), (the CCJ Case) (available on the Privy
Council's website} that a provision which has an impact on an entrenched section may, without any
specific giteration of or reference to that section, be regarded as requiring conformity with the
requirements for alteration of the entrenched section which is so affected.

For instance, the provision for the establishment of the office of Governor General is not entrenched.
However, [the entrenched provisions for amending the Constitution require the submission of the
amending|bill for his assent, so the abolition of the office will impact entrenched provisions.

Changing to Republic requires Referendum

Of the six remaining monarchical features in the Constitution, only two may be revoked or altered by
ordinary legislation. These are that Acts of Parliament should contain the words "Be it enacted by the
Queen's Most Excellent Majesty” and the provision for appeals to the Privy Council or for application for
special legve to Her Majesty in Council. The other four are expressly or inferentially entrenched and can
only be amended by the process described below.
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bult is that an amendment to remove the monarchical reference in respect of the
rcy, even if supported by all Government senators, requires the support of at least one

Opposition senatpr or a referendum will have to be held. In any case, an amendrent to alter the status of
the monarchy as part of the Legislature and Executive, even if all mambers of both Houses vote in favour,
requires the apprpval of the electorate in a referendum.
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A case in

which a Constitution has imposed a specific legal obligation on the administration to fulfil this

need for gublic education is the constitutional provision relating te any proposed separation of Nevis from

Saint Chr
assent un
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stopher (St Kitts). That Constitution provides that the secession bill cannot be presented for
£SS!

ere has been an interval of not less than 80 days between the introduction of the bill in the

Agsembly and the beginning of the proceedings in the Assembly on the second reading of the bill;

b) afterit has been passed by the Assembly, the bill has to be approved on a referendum held in the
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and of Nevis by not less than two-thirds of all the votes validly cast in that referendum; and

| and detailed proposals for the future constitution of the island of Nevis (whether as a separate
ate or as part of or in association with some other state) have been laid hefore the Assembly for
teast six months before the holding of the referendum and those proposals with adequate

explanations of their significance have been made available to the persons entitled to vote on the

erendum at least 90 days before it is held.

Conducting the Referendum
The composition of the ballot paper with respect to the constitutional changes proposed in Jamaica will
present special challenges. It will have to identify what the voters are being asked to approve or

disapprove.

Obviously, the provisions of the Bill cannot be set out on the ballot. Each particular

amendment will have to be identified by a generic description. In order to ensure fairness it is desirable to
give the responsibility to formulate or approve the questions to an independent body such as is done by
the UK Pglitical Parties, Elections and Referendums Act.
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our problems of illiteracy and our established use of symbols on ballot papers, consideration
to be given to devising a system which not only identifies a proposal by symbols but also
simple method by which the voter can designate "yes" or "no".

veral issues are being presented, it is my view that it should be possible for voters to approve
sal and not ancther. The alternative is unfair and could lead to legal challenges, since it forces

vote "yes" or "no" in respect of several proposals together, although he or she may favour one
he others. Many referendums have failed totally because of the composite "all or nothing"

be necessary for the referendum legislation to adopt relevant provisions of the Representation
ple Act, including the use of the official voters' list and the rules for conducting the polls.

hat the process should be carefully planned and then efficiently implemented.
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